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BEPS : Base Erosion & Profit Shifting.

COM : Country of Market

COR : Country of Residence

COS : Country of Source

DC : Digital Corporation

DTA : Double Tax Avoidance

Agreement
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EQL : Equalisation Levy

Int. : International Taxation.

ITA : Indian Income-tax Act.

FTA : Foreign Income-tax Act.

PE : Permanent Establishment.

SEP : Significant Economic Presence
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Topics Covered

1.  Connecting Factors/ Nexus.

2.  Residence.

3.  Source.

4.  Benefits Theory.

5.  Permanent Establishment.

6.  Tax Haven.

7.  Transfer Pricing.
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8. Elimination of Double Taxation.

9. Treaty Shopping.

10. Digital Commerce.

11. Controlled Foreign Company

12. BEPS. MLI.

13. COR COS COM.
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Knowledge is a Wealth That

- The thief cannot thieve;

- Income-tax department cannot acquire;

- Brother cannot share;

- Does not weigh on you;

It grows faster as you give.

Truly, knowledge is the greatest wealth. 
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(With modification from Bhartruhari’s Niti
Shataka)

Knowledge is a wealth that :
The thief cannot steal;
Income-tax department (King) cannot acquire;
Brother cannot demand a share;
Does not weigh on you;
It grows forever as you share;

Truly, knowledge is the greatest wealth.
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• Weapons war.  

• Carpet Bombing – Vietnam.

• Nuclear Bombing – Japan.

• Economic War.

• Trade War.
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• Tax War

• Tax Exploitation

• Tax Planning

• COR Vs. COS Conflict 

• Exploitation # War
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What % people are not affected by social/ religious deprivation? 13%

Schedule Caste 16.6%

Schedule Tribes 8.6%

Nomads & Denotified 8.0

Other Backward Classes 41.0%

Total 74.2%

Balance 26.0

Less: Women 13

Individuals not having any religious deprivation 13
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Illustration of Classic Exploitation
Indian Population
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• Exploitation Vs. War.

• When the exploited people continue being
exploited without resistance, it is exploitation.

• Economists call it “Equilibrium”. Stability.

• When they start resisting or retaliating, it can be
a war.
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• Mind Manipulation is an instrument of
marketing as well as war.

• Win ever children/ students.

• Illustration – Medical Colleges.

• Toys, Soft Drinks.

• League of Nations Draft of DTA.

• Mexico Model of DTA 1944

• OECD Model of DTA 1946
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Nexus or
Connecting Factors

Assessee Residential Status

Income Source

Classical System of Taxation.
Built-in-Overlap.
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Assessee Income

India

Indian Resident
World Income

Taxable

For Non-resident & 
NORs 

Only Income Sourced 
In India is taxable

Indian Sourced Income,
Taxable in India.

Irrespective of Status 
of Assessee.

Foreign Sourced Income
Taxable ONLY IF

Earned by 
Indian Resident

Foreign Sourced Income 
earned by Non-Residents Not 

Taxable in India.

There is no nexus with India.

Connecting Factors/ Nexus

Ind

ia

India

14

International Taxation                                                                     Rashmin Sanghvi



ICAI-WIRC

Permanent Establishment

The Concept.

Its Need.

Challenges to the Concept.

15

International Taxation                                                                     Rashmin Sanghvi



ICAI-WIRC

• Nexus.

• Constitution authorises Parliament to pass
relevant tax law.

• Income-tax Act charges tax on income.

• Under DTA, the contracting governments agree
to restrain their taxing rights.

• OECD uses the language as if OECD model
allocates taxing rights to a particular country. It
is wrong.
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Structure of Int. Jurisdiction to tax
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• Source is not defined in DTA.

• Whatever is not defined in DTA, look for
definition in domestic Act.

• Even ITA – S.5 does not go into specific details.

• Section 9 makes some deeming provisions. But
there is no correct definition of source.

• Definition of Residence is typical.

• Co. Place of Registration.

• Chief cause of tax avoidance.

International Taxation                                                                     Rashmin Sanghvi

17

Definitions



ICAI-WIRC

• Services performance in one country.

• Utilisation in another country. 

• S.9 (1) (vi).
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Sale Vs. Consumption
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• I am for India.

• India must get its due share of global taxation.

• Every time a NR escapes Indian tax, to that
extent -

You & I & 125 crore poor Indians suffer.

• There is a difference between being Pro
Government & Pro India.
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Why I Advocate tax scope expansion



ICAI-WIRC

• Section 9 Amendments.

• SEP S.9 (1) (i) Explan. 2A

• Vodafone S.9 (1) (i) Explan. (4)

Singapore Co. Balance Sheet

• Capital 100 Assets Bank 10

Indian Co. shares 90

Controlling stake in Indian Co.
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Revised Balance Sheet

Capital 100 Bank 10

Loan 200 Indian Co. shares 90

Securities 200
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Indirect Transfer Loop hole
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• What is a Tax Heaven?

It is a Country which does not tax Non-Residents on
Foreign Incomes & still facilitates claim of DTA. (Double
Tax Avoidance Agreements)

They use following Concepts:

(i) “Connecting Factors”;

(ii) “Company is a Separate Legal Entity”;

(iii) “Residential Status of a Company”.

(iv) “A Government can do no wrong”.

Tax Haven
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Tax Havens & Transfer Pricing

Tax Havens are used for several purposes:

• Transfer Pricing;

• Money Laundering; 

and

• Genuine Global Investments.
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USA
Automobile Car -

Final Assembly & Sale
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Use of Tax Havens 
An Illustration

Transfer Pricing

NIL Profit or Loss

Tax Havens -

Very High Profits
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Elimination of Double Tax

• Article 23 – The Ultimate Destination!

• It casts a responsibility on Country of Residence
(COR) to eliminate double tax.
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• Articles 6-22 – Distributive articles

- COS may exempt the income totally – e.g.
capital gains as per India – Mauritius DTA

- COS may only tax the income. COR may
exempt; Govt. pension.

• Unilateral domestic rules may eliminate double
tax

Elimination of Double Tax
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Elimination of Double Tax 

• The article applies to countries whose residents
earn income in Country of Source (COS).

• Country of Residence (COR) exempts the
income from tax, which arises in COS.
[Exemption method].

• COR grants a deduction (credit) for tax paid in
COS, against tax payable in COR. [Credit
Method].
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Credit Method Exemption Method

Looks at tax. Looks at income.

Total Tax payable is usually equal 
to the higher of the rates in two 
countries.

Tax could be lower than the 
rate in COR.

The benefit of tax reliefs in COS are 
enjoyed by COR.

COS can give fiscal benefits 
which investors can enjoy.

Losses in COS are considered in
COR.

Losses in COS ignored.

Investment Export Neutrality. Investment Import 
Neutrality.
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Treaty Shopping

Shopping around for a treaty 

that best suits the tax planning.

Tax Havens

Or

Regular Countries.
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What is Digital Commerce?

• How is it different from Regular Commerce.

• Does it justify different Rules of Taxation?
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Limitations of Principles

Permanent Establishment - Not Applicable to 
Digital Commerce

Categorisation of Income  - Purpose.

What is the definition of Source?
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Digital Commerce -PE

• PE – By definition needs –

(i) a fixed place of business; or

(ii) a dependent agent working in the COS.

• Digital Commerce – By its very structure,
needs neither.

• Can the concept of PE be applied to Digital
Commerce!

• What is the alternative!
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Digital Commerce

• PE is nothing but a Threshold.

• Develop another Threshold.

• FIIs.

• Zero tax is like a flood gate for frauds &
manipulations & Litigation.

• Television Companies – Foot Print.

• Virtual Presence
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Doctor in a country treating patient in another 
country.
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Source

• COS. COM. COP.

• Can we equate ‘Source’ with ‘Payment’?

• Can we equate ‘Source’ with ‘Market’?

• Can we say that ‘Source’ is value addition
made by

• the assessee who is sought to be taxed!
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• COR – COS conflict in allocation of Tax base is
very old conflict –

Where COS have lost out. 

We don’t realise our loss because of mind   
manipulation at study level.

• We need a proposal that is fair to all countries,

• and is simple in administration as well as       
compliance.
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• OECD Model (for Double Tax Avoidance
Treaties) is in favour of COR at the cost of COS.

• UN Model is only slightly better.

• E-commerce Taxation is not rocket science.

Its Resolution took twenty years because of the
COS – COR conflict in tax base allocation.
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• We may consider following countries as
traditional supporters of maximum tax base
allocation to COR:

U.S., U.K., Germany & France. G4.

• Now for Digital commerce Taxation, US alone is
COR.

• China is Indifferent.
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• For Digital commerce taxation U.K. Germany &
France – call them G3 are COS.

• Even EU – is mainly COS.

• Now EU wants a tax system that allocates more
tax base for COS.

• US opposes it.
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• God loves to play drama.

• And we have reached climax.

• How CORs have changed from G4 to G1.
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• Consider EU’s penalty of Euro 13 Bn. on North 
Ireland – Apple Corporation.

• It is a Tax War between –

USA  & EU
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• European Commission - Press release
• State aid: Ireland gave illegal tax benefits to

Apple worth up to €13 billion
• Brussels, 30 August 2016

• The European Commission has concluded that
Ireland granted undue tax benefits of up to €13
billion to Apple. This is illegal under EU state
aid rules, because it allowed Apple to pay
substantially less tax than other businesses.
Ireland must now recover the illegal aid.
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• Commissioner Margrethe Vestager, in charge of
competition policy, said: "Member States cannot give
tax benefits to selected companies – this is illegal
under EU state aid rules. The Commission's
investigation concluded that Ireland granted illegal
tax benefits to Apple, which enabled it to pay
substantially less tax than other businesses over
many years. In fact, this selective treatment allowed
Apple to pay an effective corporate tax rate of 1 per
cent on its European profits in 2003 down to 0.005
per cent in 2014."
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• India, Brazil, Australia & several other countries
are & have been COS.

• Their voice is not counted.

• In fact, many developing country tax officers do
not even understand that they are losers.
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• U.S. has no hesitation in stating that it wants a
tax allocation method that favours COR.

• US does not sign MLI. Unilaterally passes its
own FATCA, GILTI & BEAT.

• And yet tells others that no one should make
unilateral laws.
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• Within USA, for sales tax on interstate trade she
has accepted SEP as the nexus.

• And yet in international taxation, she rejects
SEP.

• This is Double Standard.

• This is a fact of life.

E-commerce Taxation                                                                        Rashmin Sanghvi

51

U.S. Position



ICAI-WIRC

• Why US is against any significant change in
Ecommerce taxation:

• If COM countries levy tax on American MNCs,
USA will lose that much tax. See table below for
a clear idea.

International Taxation                                                                     Rashmin Sanghvi

52

U.S. Position



ICAI-WIRC

Comparison of Tax Consequences when US 
company avoids tax in COS

No 
Avoidance

U.S.$

Successful 
Tax 

Avoidance
U.S.$

U.S. Digital Corporation
Revenue from COM
Tax payable in COM @ 10%..........................

1,000
100

1,000
NIL

Tax payable in USA @ 21%
Set off under Article 23B of OECD Model…

210
100 NIL

Balance tax payable to U.S. Government 110 210

If no tax is paid in COM, the tax payable in
USA

210

Since COM loses that tax; other tax payers in
COM have to suffer additional burden 100
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• This is the reason why U.S.
Government would be happy when
U.S. MNCs avoid taxes of rest of the
world. Gain for USA is loss for rest of
the world.
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• God has played the dice in such a manner that
the G4 are divided.

• USA & EU are on the opposite sides.

• This is the situation when countries whose
voices have been ignored, must take the
opportunity and demand for a fair tax base
allocation.
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• A fair proposal for allocation of Tax Base
between COR & other countries:

• Without Market (demand) there is no sale, no
business and no profit.

• Without Supply, there is no business, no profit.

• Both are equally important.

• Tax base (Net profits) must be shared equally
between COR and Country of Market – COM.
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Supply side Demand side

------------------ -------------------

COR & COS COM

50% 50%

E-commerce Taxation                                                                    Rashmin Sanghvi

57

Tax Base Allocation



ICAI-WIRC

• OECD, UN & US models of treaties concern
themselves entirely with the –

Functions, Assets, Employees & Risk –

all taken by the suppliers of goods & services/
tax payers.

• All the considerations completely ignore the fact
that for business COM is necessary.

• COM contributes to the economy and is entitled
to tax base allocation.

E-commerce Taxation                                                                     Rashmin Sanghvi

58

Country of Market



ICAI-WIRC

• COM deserves tax base allocation just because it
contributes market.

Market is the nexus.

• For establishing nexus for COM, there is no need
to look at functions, etc. conducted by the
Supplier of Goods & Services.

• Supplier’s functions etc. are important for
allocation of tax base between COR & COS.

• Hence there is no need for PE or SEP in COM.
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COR is the country where the Digital
Corporation is Tax Resident.

COS is the country where the Digital
Corporation conducts some functions, holds
assets, employs people or takes risks –
without being tax resident in that country.

COM is the country that provides market without
being COR or COS.
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• In any international tax system, we are concerned
with Nexus & Profit Attribution.

• Instead of attributing profits, Tax Base Allocation is
simpler.

• Market is Nexus.

Revenue Realisation from COM

Constitute Tax Base allocated to COM

• This system eliminates a lot of subjective
computations.

• Eliminates tax planning and simplifies everything.
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• OECD’s Public Consultation Document of 13th

February, 2019 is-

Unfair to COM; & too complex for all.

• There are too many subjective assumptions &
calculations.

• These will cause litigation.

• Such system will not help either the Tax Payer
or the Tax Collector.
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• The PCD needs to be rejected purely on the
grounds of being a potential cause for extreme
litigation.

• The fact that it is unfair for COM is equally
important.
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Search a Substitute for OECD

Instead of thinking

Outside the box.

Get Rid of the box
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• Take Indian EQL to its logical conclusions.

• Impose Equalisation Levy (EQL) for revenue
realisation from COM.

• EQL will be part of domestic tax law.

It will cover B to B and B to C.

• In the treaty there will be one more article similar to
Royalty.

• Tax paid in COM will be available for set off against
COR taxes under Article 23.
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• Businesses to be covered under EQL may be
prescribed under domestic law & may be
bilaterally agreed under treaties.

• Similarly:

• Tax Rates may be prescribed under domestic
law & agreed bilaterally under treaties.

• The Tax Rate may be in a range of 5% to 8%.
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• Non-Resident Digital Corporation will be liable
to EQL only if its revenue realisation exceeds a
threshold – say Rs. One crore.

• Every payer from COM will deduct EQL
at source provided that its payment exceeds
Rs. One Lakh.

• Home consumers not liable for TDS.
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• EQL deducted will be available against Digital 
Corporation’s (DC’s) tax liability in COM.

• Total tax paid in COM will be available against 
COR tax liability.
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Domestic law to provide for SEP definition –
which will include Market & Database.

Non-resident DCs may be given option to –

file tax returns & establish that they are liable to
tax lower than EQL.

Subject to conditions.
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• The fact that MNCs do not disclose their true
taxable profits has been well established by the
fact that –

• Globally Governments had to resort to 

BEPS GILTI

GAAR BEAT

Information FATCA

Exchange Agreements.
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Once & for all discard the myth that

when a Digital Corporation 

submits published audited 

figures of profits;

the tax officers of COM should accept them.
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• Only those DCs may have the option to submit a
tax return who can establish to the satisfaction of
the COM tax commissioner that –

• Entire DC group does not resort to any tax
avoidance arrangements.

• If the DC has a single associated enterprise in
any tax haven; it will be presumed that it is
avoiding taxes & will not have the option to file
return.

• It will simply pay EQL
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• For the same reason, even Formulary
Apportionment is not acceptable.

• The Digital Corporation may either pay
Equalisation Levy; or file an honest return; and
convince the COM tax officer that no tax
planning has taken place.
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• The Non-Resident Digital Corporation will make
Revenue Collection Arrangements in COM – so that –
all the revenue will be received only in bank accounts
specified within COM. Digital Corporation may select
such banks as it likes.

• It will file its tax return in COM.

• Banks will inform monthly collections to Income-tax
department.

• With this system in place EQL can be levied on

“B to B”   as well as   “B to C”.
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• U.S. & U.K. have alleged that Digital
Corporations controlling databases have
permitted abuse of data.

• Hence Data Security & Privacy laws are being
incorporated around the world including India.

• Under these laws, a DC collecting data base of a
country’s people will be required to collect &
store data in that country only.
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• Income-tax department can work with internet
regulators.

• The person in charge of Indian data will be
treated as Indian PE / SEP.

• That person will raise invoices on users of data
exclusively from India.
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• EQL will be levied on gross amounts received by 
the SEP.

• This should be available for set off against COR 
tax liabilities.

• Return filing etc. responsibilities for Data will be 
similar to the responsibilities for digitalised 
businesses discussed earlier.
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• CBDT, CBEC, RBI and Internet Regulator all
may co-operate.

• Establish a fool proof payment system.

• No payment on account of digital charges can be
made directly to any foreign location.

• All payment must be made to banks located
within India.
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• A Digital Tax system imposing a 5% tax
on Digitalised business will be simple to
comply with & simple to administer.

• It will minimise all tax avoidance chances.

• It will be fair to COR, COS & COM.
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• At the root of all tax planning & tax wars are the 
forces of Maya.

• Greed & Ego.
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Greed



ICAI-WIRC

• Ten Tyakten Bhunjitha.

• तेन त्यके्तन भ ूंजीथा:

• They (spiritually evolved people) enjoy by
giving/ gifting/ donating/ renouncing.

• Ishopanishad
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Opposite of Greed



ICAI-WIRC

• Only those individuals who can rise above Maya 
can see the truth:

• अहम् ब्रह्मास्मि

• तत् त्वमसि
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Greed
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