CHAPTER 2

TAXATION OF ELECTRONIC COMMERCE



1. Should e-commer ce be taxed?

E-commerce as generally defined covers transactions involving offer and acceptance on
networks. Mode of delivery and payment may be in digitised form or in traditional

manner.

The Committee considered the view that e-commerce should be exempt from direct
taxation, even if for a period of time, on the ground that it will enable its unhindered
growth. After due deliberations, the members of the Committee had no hestation in
coming to the concluson that exempting e-commerce from direct taxation is a

non-issue.

Exempting e-commerce creates horizontal inequity as an enterprise earning income from
business carried on in traditional manner would be taxed while another earning the same
income from same business carried on by using networks would pay no tax. For
instance, a bookshop, which retains traditional style, will pay tax on its profits. But,
another using a website to advertise inventory and taking orders online would not be
paying any tax even if the mode of delivery of books and payment remains traditional.
There is also vertical inequity in exempting e-commerce from tax. Generaly, those
better off are more likely to switch over to e.commerce. Also, the very rationale of
change to e-commerce for any enterprise is greater efficiency through accessibility to
wider markets and cutting of costs. Unlike previous technological breakthroughs, like

electricity, information technology boosts efficiency in almost everything from design to
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marketing to accounting and in every sector of the economy. It cuts cost of procurement,
cost of processing transactions as also ddlivery costs for products and services delivered
electronically, eg software, financial services and music. For the banks, the transaction
cost reduces substantially with online banking. Increased efficiency through supply chain
management and thus reduction in inventories, cutting down of intermediaries, etc also
add to the profitability. Tax exemption for e-commerce would, therefore, result in those
conducting business in traditional manner and earning less profit being taxed whereas

those switching over to e-commerce and earning higher profit being exempt from tax.

The argument that tax exemption is justified to ensure unhindered growth of e-commerce
lacks force as any economic activity, and not just e-commerce, would, in theory, grow
faster if it is tax exempt. Tax exemption could perhaps be justified in case taxation is
shown to be a congtraint to the healthy growth of e-commerce. The discussion in the
previous chapters clearly indicates that e-commerce has achieved unparalleled growth not
only in the developed countries but also in a large number of developing countries
including India. A Goldman Sach’s study expects average annual growth in e-commerce
in India at 246 percent, higher than any other Asian nation and Australia. A NASSCOM
survey also expects e-commerce in India to grow from US$ 27.87 million in 1998-99 to
US$ 255.3 million in 2000-2001 and be between US$ 5.7 and 13.4 hillion by 2008.
Clearly, the growth in e-commerce has been impressive and is expected to be even better

in future. Taxation has not been a congtraint in its growth in any of the countries.
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The constraints identified for Indiain the Goldman Sach’s study are:

Weaknesses of distribution and payment systems;
High telephone charges;
High cost of Internet access; and

High costs of leasing domestic and international lines.

Thereis no mention of taxation in this context.

The view that cries of ‘no new tax on Internet’, which may make sense have sometimes
given way to demands for ‘no tax on Internet’ which generally do not have a sound
bass. The three year ban on ‘New internet taxes by the Internet Tax Freedom
Act (passed in 1998) in United States is sometimes misrepresented as no tax for three
years and cited as a precedent to be followed in India to permit unhindered growth of
e-commerce. Tax incentive based on ‘infant industry argument’ is not acceptable as
e-commerce is ‘up and running as fast as any other economic infant in history’. Also
‘infant industries’ granted preferential tax treatment typically never grow up. Temporary
preferential  treatments tend to become permanent. The Indian Income
tax Act, 1961 (“the Act”) has many such examples. The fiscal incentives for exports
being one, which are now being rolled back in a phased manner. Also, tax exemption for
e-commerce would be totally against the current reform process, as also the

recommendations of Raja Chelliah Committee on Tax Reforms 1991, of reducing tax
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shelters and the tax rates. It cannot, therefore, be supported.

In the 1997 International Fiscal Association (“IFA”) Congress held a Dehi,
David R Tillinghast, the then Chairman of the Permanent Scientific Committee of the
IFA rejected the suggestion for tax exemption on the ground that in e-commerce ‘the
margins are high and base is big’. The same point is made by Charles Maclure of the
United States while asserting that it is important to tax e-commerce like any other
commerce as a dgnificant and rapidly growing amount of revenue is at stake.
Considering that e-commerce in India is expected to exceed US$ 5.7 hillion in 2008, the

country can ill afford to forego revenue on such alarge base.

The Committee also notes that tax exemption for e-commerce can create administrative
chaos. For any business can be converted to e-commerce by ssimply having offer and
acceptance through a network without in any way affecting the mode of delivery and
payment. In the example of the bookshop cited earlier, it will be possble to claim
exemption by having a website and insisting that the customers place their orders through
the website by using a PC which may be located in the shop itself. So the customer will
browse the available stock and make a selection exactly as before. But, instead of asking
the salesman to get him the book, he will be required to book the order through the
website by using the PCs available in the shop itself. The action of going to the cash and
delivery counters to make the payment and take delivery may remain unchanged.

Clearly, thiswill provide an easy opportunity for tax avoidance.
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It is also relevant that none of the countries have introduced legidation exempting
e-commerce from direct taxation. In fact, the documents circulated by the OECD, as also
the papers produced by the Revenue authorities of countries like UK, Canada and
Australia highlight the need for ensuring neutrality of taxation between commerce carried

on through networks and commerce carried on in traditional manner.

The Committee considered the argument that in case of Internet Service
Providers (“ISPs’) huge investments are required and there is a long period of gestation
before profits start coming. Since growth of ISPs is crucial for development of
e-commerce, tax incentives should be considered for 1SPs. The Committee noted that
income tax is levied only when profits are earned. In determination of taxable income,
investments are tax deducted over a period. There is an overwheming opinion against
tax exemptions even in such cases. The Committeeis, therefore, not in favor of any such

tax incentives.

In view of the foregoing, the Committee is of the view that there is no case for
exempting e-commer ce, in any form, from direct taxation under the Act. The focus
has to be on how to tax e-commer ce efficiently keeping in view the basic principles

of taxation.
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2. Policy quidelines

The Committee on Fiscal Affairs set up by the OECD has recommended following five

aspects as key to formulating tax policy relating to e-commerce:

Neutrality;

Efficiency;,

Certainty and smplicity;

Effectiveness and fairness;, and

Flexibility.

It is accepted by all countries that international consensus is a must for evolving a
coherent tax policy relating to e-commerce. A large number of countries, including some
members of the OECD, also recognise the likely adverse effect on tax base of countries
as a result of the advances in communication, technology and emergence of networks.
Thereis, therefore, concern that the integrity of the tax base must be protected or the
existing equilibrium in revenue sharing among countries of residence and countries of
source must be maintained. UK and Canada, both members of the OECD, are amongst
the countries whose Revenue authorities have expressed concern for the integrity of tax
base with the emergence of e-commerce. These two aspects have been considered by the
Committee along with the five principles enunciated by the Committee on Fiscal Affairs

of the OECD as mentioned earlier.




& Neutrality

The focus is on neutrality of taxation of e-commerce with respect to commerce
carried on in traditional manner. Thisis necessary in the context of equity as well
as administrative smplicity. The Committee has no hesitation in endorsing this

principle as an essential part of the policy relating to taxation of e-commerce.

(b) Efficiency

This is the basic principle of any taxation be it direct or indirect, levied on
e-commerce or traditional commerce. The emphasis has to be to minimise
distortions in business decisions and to ensure that compliance and administrative

costs are minimum.

The complexity created in the manner of doing business though Internet or other
networks may require new principles being put in place. These would certainly
require new measures to take care of enforcement issues. The Committee is of
the view that while formulating new principles or enforcement strategies to meet
the new challenges the effect on compliance costs for the taxpayer and the cost of

administration must be kept in view.
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(©)

(d)

(€)

Certainty and simplicity

Taxpayer should be able to anticipate the tax consequence of every transaction as
it is crucial to business decisons. The Committee agrees that the approach to
taxation of e-commerce should ensure such clarity even in the interim while the
process of reaching international consensus on issues specific to e-commerce is

being attempted.

Effectiveness and fair ness

Emphasisis on raising right amount of tax at right time and the need to minimise
evasion and avoidance opportunities. E-commerce offers new avenues for
evason and avoidance. The Committee agrees that this has to be kept in view

while formulating new rules and devising enforcement strategies.

Flexibility

Clearly in a scenario of fast developing technologies and changing manner of
doing business, the policies which are formulated have to be flexible and need to
keep pace with changes in the manner of doing business as a result of advancesin

technology. The Committee also endorses this view.
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In the context of tax policy making, specific to e-commercein India, following issues

need to be emphasised:

(@)

(b)

Neutrality

As discussed earlier there is no case for exempting e-commerce from direct
taxation. However, it will be important to ensure parity in the tax treatment with
similar transactions conducted in traditional manner. Thus, if exports are exempt
or subject to reduced tax for traditional commerce there will be a case for smilar
exemption for exports through e-commerce. The Committee, however, strongly
recommends that the roll back of incentives as proposed should be strictly

implemented.

Equilibrium in revenue sharing

Thisis the most significant aspect of international taxation from the point of view
of countries which are net importers of technology, goods and services. It is
generally accepted that source taxation will become difficult in ee.commerce. This
aspect has been highlighted by Argentina's report to IFA while recommending
non-exclusive source based taxation rules for both ISPs and content providers.
The Department of Finance in Canada also recognises that e-commerce is likely
to impact the current balance that exists between residence and source taxation.

While participating in OECD work, it has undertaken to ensure that the integrity
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(©)

of tax base is protected and that a fair sharing of tax revenue is achieved. The
concern for shrinking tax base in importing countries is forcefully highlighted by
Professor Chang Hee Lee of Seoul National University of Law, who is of the
opinion that ‘maintenance of existing rules and concepts benefits the countries
that export goods and capital’. Most of the developed countries, however, favour
retaining the existing rules with only some suggesting liberal interpretation to
ensure that the existing equilibrium is maintained. OECD does not mention
maintenance of equilibrium as one of the key considerations while formulating

policy on taxation of e-commerce.

The Committee is firmly of the view that maintenance of existing equilibrium
between residence and source taxation is crucia to prevent shrinking of the tax
base in source countries and has to be an important component of the policy

relating to taxation of e-commercein India

| nternational consensus

There is widespread concern at the possibility of countries, or states in federal
setups, levying absurd taxes to make up for the loss in revenue both in direct and
indirect taxes. Instances of stretching definitions to characterise incomes as
‘royalty’ or ‘fees for technical services liable to withholding tax under accepted
international norms are noted in many countries. This creates uncertainty in tax

treatment of cross border transactions. The need for international consensus is
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obvious if broad uniformity is to be ensured. For India, also the tax policy
making process will have to focus on securing international consensus with its
point of view. In this connection, structured participation in the activities of
organisations like IFA and OECD where most of the work on taxation of

e-commerceisbeing doneiscrucia to protecting India' s interest.

Having considered the broad policy requirements of taxation of e-commerce, the

Committee proceeds to discuss specific issues involved.

3. Domestic e-commer ce

Domestic e-commerce does not raise any conceptual issues. There are issues relating to
enforcement in view of the additional evasion and avoidance opportunities available to a
willing taxpayer. The discussion of enforcement issues, in the context of cross border

trade, will cover these aspects.

4. Cross border e-commer ce

In case of cross border commerce, income derived by a person may be taxed in the
‘source country’ having connection with generation of income or in the ‘country of

residence’ having connection with the person earning the income who is its resident and
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enjoys the public goods and services offered in that country. Most of the countries tax
income on both the basis. Broadly, a resident is taxed on his worldwide income with
credit for taxes paid in source countries and the non-resident is taxed on the income
arising in the country. Double taxation of same income may arise due to residence and
source conflict and sometimes even due to conflict about the country of residence.
Double Tax Avoidance Agreements (“DTAS’) between countries are aimed at avoiding
such double taxation. OECD Modd Tax Convention (“Convention”) lays down the
principles involved in taxation of cross border commerce. Most of the countries follow
the Convention. Yet, a number of complicated issues arise, leading to conflicts between

countries even in traditional cross border commerce.

The complexities of taxing cross border commerce increased originally with advances in
communication technology in 1980s. Easy communication including tele-conferencing
made personal presence in a country for decision making or for marketing unnecessary.
Directors living in different tax jurisdictions could discuss issues without moving from
their places of resdence. This complicated determination of ‘place of effective
management’ necessary for determining residence jurisdiction over an enterprise.
Improved communication also removed the need for physical presence in the source
country even for transacting business of substantial volumes. With the Internet
revolution of the 90s, determination of residence jurisdiction becomes even more
complicated. It also makes the traditional co-relation between the extent of physical
presence in the source country and the volume of business non-existent. This is

particularly so for services, entertainment, music and software industries as ddlivery can
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bein digitised form. Absence of a permanent establishment (“PE”) in the source country
raises fears of revenue erosion in net importing countries and demand for abandoning
the concept of PE. Dedivery in digitised form makes characterisation issues
complicated resulting in tendency among countries to characterise incomes in a manner
so as to justify withholding of tax as permitted under the Convention or by common
practice.  The increasing tax competition, easy accessibility of tax havens and new
evasion opportunities raise fears of shrinking tax base and chaos in enforcement of tax
laws. The new technology makes national bordersirrelevant. With access to worldwide
markets available even to small businesses the problems arise for a large number of
enterprises and involve significant and fast increasing volumes of cross border
commerce. Each of these issues are discussed in the following paragraphs alongwith the

views of the Committee.

4.1 Residence based taxation

Article 4 of the Convention deals with the concept of residence. In case of
individuals, it is the personal attachment to a country, which gives it the right to
tax. Most of the countries, including India, determine residence of a person on
the basis of the period of stay in the country. Paragraph 3 of Article 4 of the
Convention provides that in case there is a tie in determining the residence of a
non-individual assessee, the non-individual shall be deemed to be a resident only
of the state in which its ‘place of effective management’ is situated. Under the

Act, a company is a resident in India in any previous year if it is an Indian
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company, ie a company formed and registered under
Companies Act, 1956 (“Co Act”) or any other law earlier in force in any part of
India or if during that year the control and management of its affairs is Situated
wholly in India (may include a company formed and registered under the law of

any other country).

‘Place of effective management’ is not defined in the Convention. Paragraph 24
in the Commentary on Article 4 of the Convention, which was included in the
year 2000 update to the Commentary, indicates that for determination of the
effective place of management, no definite rule can be given and that all relevant
facts and circumstances would need to be examined. It, however, clarifies that
‘the effective place of management’” would be where key management and
commercial decisions necessary for conduct of the business of the enterprise are
taken. The commentary rejects purely formal criteria like registration in deciding
the conflict of residence between two nations. With the growth of e-commerce,
place of registration of a company has become even more irrelevant than before.
The advances in communication technology makes it possible for directors sitting
in different countries to easily, and ssimultaneously, communicate with each other
through video-conferencing. It isno longer necessary for the Boards to meet at a
fixed place as was the practice in the past. This makes the determination of the

‘place of effective management’ extremely complicated.

A draft paper circulated by OECD in February, 2001 titled “The Impact of the
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communications revolution on the application of ‘place of effective management’
as a ‘tie-breaker rule points out that even though the term ‘place of effective
management’ is not defined in the Convention many commentators are influenced
by the concepts used in domestic laws such as ‘central management and control’
used in the Audtralian Income Tax Act, 1936 and ‘place of management’ adopted
by a number of treaty countries. Some countries like Switzerland use the concept
of * place of effective management’ in their domestic laws. According to the draft
paper, court decisions in Australia define the ‘place of centra management and
control’ as one where directors of the company exercise their power and
authority. The factors taken into account include the place of incorporation, place
of residence of shareholders and directors, place where business operations take
place, place where financial dealings of the company occur and the place where
the seal and the minute book of the company are kept. In Switzerland, ‘place of
effective management’ is distinguished from the place where merdy
adminigtrative decisons are taken. Under the German laws, the ‘place of
management’ is not where the management directives take effect but the place
where these are given. Where this can not be determined, the place of residence
of top manager may determine the residence of the company. What isrelevant is
the place where high level decisions are taken. If persons other than the directors
on the board of a company perform this function, the relevant place is where those
other persons take their decisions. This paper points out that with the advance in
technology and use of video-conferencing or the eectronic discussion group

applications available via the Internet, it is no longer necessary for directors or
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other top managers to be located or meet at one place to take decisons. The
decision-makers may, therefore, be located all over the world. Similarly, the top
manager of the company may be taking the decisions while on move. Another
possibility could be where the company is treated as resident in two countries and

the place of effective management liesin athird country.

The draft paper suggests four alternatives to resolve the issue of a satisfactory
tie- breaker rule, which gives unique solution in al the cases and not just for most

of thecases. These are:

Replace the ‘place of effective management’ concept;
Refine the *place of effective management’ test;

Establish a hierarchy of tests so that if one test does not provide a solution

the next applies; or

A combination of the second and third alternatives.

The Committee is of the view that thereis no real alternative to the concept
of ‘place of effective management’, which should continue to be used. It is
not possible to set down a single rule. The ‘place of effective management’
hasto be determined on the basis of facts and circumstance of each case. The
existing concept gives an unique solution in most cases. Where in the case of
a globally integrated enterprise, no unique solution is available through the

concept of ‘place of effective management’, the solution could be ‘source
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4.2

based’ taxation only. The provisions of the Act and the DTAs do not require

any change.

Sour ce based taxation

Source based taxation depends on the connection between a country and the
generation of income. Thus, a business may be carried on in the country or
income may be accruing from investments located in that country. Business
income is taxable only if an enterprise maintains a PE in the country. Generally
income from ‘royalty’ and ‘fees for technical services are subject to withholding
tax in the source country under the treaties. Income from ‘services istaxed in the
country where the service is provided and not where it is delivered or utilised.
Taxation of income in the source country, therefore, depends on the existence of
PE and characterisation of income. Both these aspects are serioudy affected by

growth of e-commerce.

With the emergence of Internet, the need for physical presence in the source
country does not exist even where the volume of business is large. This has
resulted in fears of shift in the existing equilibrium in revenue sharing between
the residence and source countries, to the disadvantage of source countries. The
concept of PE is, therefore, under challenge from such countries. E-commerce
also creates problems in characterisation of income where the delivery is in

digitised form. This again affects the revenue of the source countries. These
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42.1

issues have been discussed in the following paragraphs.

Article 7 of the Convention provides for taxation of profit of an enterprise of a
contracting state only in that state unless the enterprise carries on business in the
other contracting state through PE situated therein. This Article further lays down
that there shall, in each contracting state, be attributed to that PE, the profits,
which it might be expected to make if it were a distinct and separate enterprise
engaged in the same or similar activities under the same or similar conditions and

dealing wholly and independently with the enterprise of which it isa PE.

PE signifies a geographically ‘fixed place of business established with the
intention of continuing for some period of time for conducting the ‘core
functions' of the enterprise and not just to perform * preparatory’ or ‘auxiliary’
activities defined in paragraph 4 of Article 5 of Convention. Provision of
communication link like telephone lines between suppliers and customers,
advertisng, relaying information through mirror servers, gathering data,
supplying information, etc are regarded as preparatory or auxiliary activities.
When only such activities are performed and the ‘core business functions' of the
enterprise are not performed there is no PE. There are disagreements regarding
what constitutes ‘core functions. For instance, sale functions by themselves are

considered ‘core functions by some countries whereas others consider actual
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selling of the product as ‘core function’. PE is defined in DTAS but the domestic

tax laws do not generally refer to PE.

The draft discussion paper issued by the OECD in October, 2000 conveys the
belief of the Committee on Fiscal Affairs of the OECD that ‘the principles which
underline the OECD Model Tax Convention are capable of being applied to
electronic commerce’. At the same time, it mandated the TAG on “ Monitoring
the application of existing norms for the taxation of business profits’ to, amongst
other things, consider and comment on whether the concept of PE provides
appropriate threshold for allocation of tax revenues between source and residence
countries. It also required the TAG to consder whether there is need to have
gpecia rules for e-commerce and if so whether such rules would be a viable

alternative to the existing international norms.

The views of the most of the developing countries are clearly in favour of a
change. According to Professor Chang Hee Lee ‘maintaining existing rules and
concepts benefits the countries that export goods, services and capital’. Also, the
rule that business profits are not taxable without PE in the source country pre-
supposes that any massive sales are not possible without a PE. It isasoimplicitly
presumed that without sales activity in a country no sales are possible. Thisisno
longer the case with the advance in communication technology and emergence of

Internet and other networks.
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The views of the OECD on what may be regarded as PE in an e-commerce

situation, are as follows;

Web site of the enterprise

Website by itself does not have any tangible property. Its exact location is

also unknown. Accordingly, the website by itself cannot be treated as PE.

Server hosting the website of the enterprise

The server on which the website is hosted would be a PE provided it
constitutes a ‘fixed place’. Also, the activities carried on through the
web site hosted on it relate to the ‘core functions of the business of the
enterprise and are not merely preparatory or auxiliary in nature. The
server must be ‘at the disposal of the enterprise’. Server of an ISP hosting
the website of the enterprise would not constitute a PE of the enterprise as
itisnot ‘at the disposal of the enterprise’. It isthe ISP, which controls and
operates the server. If, however, the server is owned or leased by the
enterprise owning the website then it is ‘at the disposal’ of the enterprise

and would constitute a PE.
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Computer equipment not requiring human intervention and which
undertakes complete business transactions within the given

framewor k

Such computer equipment constitutes a PE if the equipment is located at
‘fixed place and the functions performed are ‘core functions of the

enterprise.

| SPs

ISPs generally provide services to a number of enterprises. These
typicaly do not have authority to conclude contracts on behalf of the
enterprise. 1SPs can not be treated as either a PE or a‘dependent agent’ of

the enterprise.

Telecommunication company infrastructure or postal system or local

exchange number

Mere use of telecommunication company infrastructure or postal system
or local exchange number in the source country by an enterprise, which
does not own or lease these facilities, does not make these a PE or a
‘dependent agent’ of the enterprise since the functions performed are only

auxiliary in nature.
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Software agent, which can conclude contracts within given

parameters

This does not congtitute a PE as it does not have any tangible property and
is not a ‘person’. Also, its location is not known. Where it can be
downloaded on the computer of the customer and therefore the location is

known, the position will not change as it still does not have any tangible

property.

The Committee has carefully considered the views of the OECD. It is
inclined to agree that the views taken are consistent with the existing rules
and principles. However, the Committee is constrained to point out that
treating the server which hosts the website, is at the disposal of the enterprise
and performs ‘core business functions of the enterprise as PE will not
address the crucial issues arising from growth of eccommerce. Treating the
server as PE will not create certainty of tax burden or ensure maintenance of
the existing equilibrium in revenue sharing between countries of residence

and sour ce.

More than one server may be used by the enterprise making the location of the
server actually performing specific functions in the source country difficult to

determine. The location of the server is easy to manipulate. There is nothing to
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prevent it being located in a low tax jurisdiction or a tax haven and not in the
source country. Even if the server islocated in the source country, in e-commerce
huge volume of transactions can be conducted without any requirement of office
and staff in the source country. The attribution of income to the PE and taxation
in the source country, in terms of Article 7 of the Convention, would be
negligible. The paper titled ‘Attribution of profit to a permanent establishment
involved in electronic commerce transactions circulated by the OECD, in
February, 2001, concludes that, in the context of standalone computer servers, the
analysisis likely to show that ‘it is performing only the routine functions and is
reliant on other parts of the enterprise to provide the intangible assets necessary
for it to perform most, if not all, of those functions'. Accordingly, the activities of
the PE are very unlikdly to warrant it being attributed with a substantial share of
the profit associated with the distribution activities of the enterprise conducted
through the server. It is only where the server and the website are developed in
the source country that a more substantial attribution of profits to the PE will

result.

In light of the above, the Committee is of the view that applying the existing
principles and rules to e-commer ce situation does not ensure certainty and
reasonable allocation of revenues between residence and source countries.
The Committee is also firmly of the view that there is no possible liberal
interpretation of the existing rules, which can take care of these issues, as

suggested by some countries. The Committee, therefore, supports the view
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4.2.2

that the concept of PE should be abandoned and a serious attempt needs to
be made within the OECD or the United Nations to find an alternative to the

concept of PE.

Alternativeto PE

The concept of PE and the principles of taxation in the source country are given in
Articles 5 and 7 of the Convention. These form the basis of most DTAS between
countries. The domestic tax laws generally do not refer to PE. For instance,
foreign enterprises are taxed in India on the basis of ‘income accruing or arising
or deemed to accrue or arise in India. Income accruing directly or indirectly
from any ‘business connection’ or through property or assets or source of income
in India or through transfer of capital asset Stuated in India is ‘deemed to accrue
or arisein India. ‘Income accruing in or derived from the country’, or, ‘received
in the country’ from outside is taxable in Malaysia and Singapore. In Hong Kong,
a corporation or individual is liable to tax if it carries on 'trade, profession or
business’ in Hong Kong. In USA, taxability arisesif the foreign enterprise carries

on ‘trade or business' in the country.

The fundamental principle of taxation of foreign enterprises may be traced in the

following observations in the case of M cCulloch vs. Maryland, in USA:

“ All subjects over which the sovereign power of a state extends, are, objects of
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