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[image: image1.png]Vienna Convention

1. God Loves Lawyers.

2. In India, Chartered Accountants are also

lawyers - they have taken up tax
practice just like Lawyers.

So in India, God loves Lawyers &
Chartered Accountants.





[image: image2.png]3. He has ensured that people will always
interpret the same words in hundred
different ways.

Bible & Gita (and all religious scriptures)
are interpreted in infinite ways.

The Man-made law and treaties are
bound to be interpreted in hundred
different ways.

4. This ensures the tax practice forever.

5. Or does he really





[image: image3.png]Tower of Babel
The "Tower of Babel” is the name of the building
mentioned in Genesis 11:1-9.

Since all the people in Babylonia spoke in terms
which no one understood; their target of building
the Tower of Babel had to be abandoned.





Read Any IFA report.


Vast divergence of views, even strong contradictions of views is the NORMAL state of Affairs.


Different views amongst different countries; and within a country.


Let us accept that God has created human minds where, vast differences form the rule of the game.


How to succeed in such divergence is a key issue.

[image: image4.png]Mr. Michael Edwards Ker
Extract:
Article 31 - Chapter 4 - Page 1-
“Nothing is absolutely clear in itself.”

“As a rule, both the parties, while putting forward
diametrically opposed contentions, claim that the
disputed provision is clear.”

Chapter 4 - Page 2 -

“No clarity is so absolute as not to admit of a proof to
the contrary.”

Comment by Rashmin -

Isn't it proof of the “Babel” in existence even today!





Interpretation in infinite ways of one & the same message is …


“… the miracle of Oneness in many forms”!


… this is what you call life!!”


(Source: Neale Donald Walsch in ‘Communion with God- Page 11).


Or as Late Jawaharlal Nehru said- (Not the exact words)


“India is one in all its varieties- with hundreds of languages, cultures & religions”.  Unity in Diversity.


So, wide variety of interpretations is the way of nature.


When that wide variety of interpretations is in Good faith, there is an all round growth in GDP & happiness.


When it is done for selfish, short term interests, it is a fertile ground for litigation & causing reduction in GDP & happiness.


Litigation is contrary to the laws of nature & God does not love it.

[image: image5.png]Interpretation of a Tax Treaty.

Important Themes.
1. Treaty Override
(Domestic Law vs. International Law.)

OECD Commentary & its applicability.
. Vienna Convention (VCLT).

Other DTAs signed by the same
Government.

There are several issues that arise in
interpretation of Tax Treaties.

I am concentrating on VCLT.





[image: image6.png]Treaty Interpretation Differences.

India U. K.
)
Public International Law

Private ternational Lav

Assessee Assessee
There can be differences of opinions between -
COS & Assessee, Domestic Law
COR & Assessee, Domestic Law
COS8 & Payer to the assessee, (T.D.S.) Domestic Law

Two Assessees - Private International Law.

Two Governments - Public International Law.




[image: image7.png]What is Public International Law!
‘Public’ This is the part of the law which deals with relations
between Governments
‘Law’ What is law!

Within a country, we are used to the Knowledge that with the
law; there is also a power to enforce the law.
In case of the “International Law”, the situation is different.

International treaties are essentially, hopes that the parties to
the treaty will abide by the treaty.

A majority of the nations would like to stand by the treaties that
they have signed. And yet they have differences of opinions.

‘What do they do! How to resolve the differences!

This is when the ‘International Law’ helps.

VCLT being a part of the International Law, is a clear direct
help.





What is Public International Law !

‘Public’
This is the part of the law which deals with relations between Governments.


If individuals or companies, of two different countries do business together; the Private International law governs their relationship.


For The Government – to – Government ; the Public International law governs the relationship.

‘Law’ 
What is law!


Within a country, we are used to the Knowledge that with the law ; there is also a power to enforce the law.


In case of the “International Law”, the situation is different.


There is very little power with international bodies to enforce the law.  So when a nation does not abide by its treaty, others just have to hope.  There is a movement now to deal with the nations that do not abide by international treaties. We are witness to the movement. Until the movement takes a concrete shape, international treaties are essentially, hopes that the parties to the treaty will abide by the treaty.


Leave aside those nations who will simply go back on their words.  A majority of the nations would like to stand by the treaties that they have signed.  And yet they have differences of opinions.



What do they do! How to resolve the differences! 



This is when the ‘International Law’ helps.


VCLT being a part of the International Law, is a clear direct help.

[image: image8.png]Characteristics of VCLT

VCLT is a multi-lateral treaty signed &
ratified by several countries.

It is an “Open Treaty” - meaning any
nation can join the treaty any time.

A “Restricted Treaty” is one where a
new member is admitted only if
existing ~ members  approve  the
admission. (Like WTO)





[image: image9.png]What is the Source of
International Law?
Statute of the International Court of Justice.
Article 38

The Court, whose function is to decide in
accordance with international law, ... shall apply:

international conventions;

international custom;

general principles of law recognised by civilised
nations;

judicial decisions and teachings ...as subsidiary
means for the determination of rules of law.





[image: image10.png]International Court of Justice (ICJ)

ICJ has the authority to pass a judgement on
- interpretation of:

(1) A DTA between/amongst any countries;
and

(2) The VCLT itself.

However the Court acquires a jurisdiction
only if both /all the nations being party to
the dispute accept the jurisdiction of the
Court, for the specific matter.





International Court of Justice

Basic Documents

STATUTE
OF THE
INTERNATIONAL COURT OF JUSTICE

Article 34

1. 
Only states may be parties in cases before the Court. 

2. 
The Court, subject to and in conformity with its Rules, may request of public international organizations information relevant to cases before it, and shall receive such information presented by such organizations on their own initiative. 

3. 
Whenever the construction of the constituent instrument of a public international organization or of an international convention adopted thereunder is in question in a case before the Court, the Registrar shall so notify the public international organization concerned and shall communicate to it copies of all the written proceedings. 

Article 35

1.
The Court shall be open to the states parties to the present Statute. 

2. 
The conditions under which the Court shall be open to other states shall, subject to the special provisions contained in treaties in force, be laid down by the Security Council, but in no case shall such conditions place the parties in a position of inequality before the Court. 

3. 
When a state which is not a Member of the United Nations is a party to a case, the Court shall fix the amount which that party is to contribute towards the expenses of the Court. This provision shall not apply if such state is bearing a share of the expenses of the Court 

Article 36

1. 
The jurisdiction of the Court comprises all cases which the parties refer to it and all matters specially provided for in the Charter of the United Nations or in treaties and conventions in force. 

2. 
The states parties to the present Statute may at any time declare that they recognize as compulsory ipso facto and without special agreement, in relation to any other state accepting the same obligation, the jurisdiction of the Court in all legal disputes concerning: 

a. 
the interpretation of a treaty; 

b. 
any question of international law; 

c. 
the existence of any fact which, if established, would constitute a breach of an international obligation; 

d. 
the nature or extent of the reparation to be made for the breach of an international obligation. 

3. 
The declarations referred to above may be made unconditionally or on condition of reciprocity on the part of several or certain states, or for a certain time. 

4. 
Such declarations shall be deposited with the Secretary-General of the United Nations, who shall transmit copies thereof to the parties to the Statute and to the Registrar of the Court. 

5. 
Declarations made under Article 36 of the Statute of the Permanent Court of International Justice and which are still in force shall be deemed, as between the parties to the present Statute, to be acceptances of the compulsory jurisdiction of the International Court of Justice for the period which they still have to run and in accordance with their terms. 

6. 
In the event of a dispute as to whether the Court has jurisdiction, the matter shall be settled by the decision of the Court. 

Article 37

Whenever a treaty or convention in force provides for reference of a matter to a tribunal to have been instituted by the League of Nations, or to the Permanent Court of International Justice, the matter shall, as between the parties to the present Statute, be referred to the International Court of Justice. 

Article 38

1. 
The Court, whose function is to decide in accordance with international law such disputes as are submitted to it, shall apply: 

a.
international conventions, whether general or particular, establishing rules expressly recognized by the contesting states; 

b. 
international custom, as evidence of a general practice accepted as law; 

c. 
the general principles of law recognized by civilized nations; 

d.
subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law. 

2. 
This provision shall not prejudice the power of the Court to decide a case ex aequo et bono, if the parties agree thereto. 

Statute Extract Completed. 

[image: image11.png]VCLT

5 Basic Principles

. Free Consent (For entering into the treaty.)

. Good Faith (Implementation.)

. ‘Pacta Sunt Servanda’

A treaty is binding upon the parties.

. Interpretation or Application of Treaties -
In Good Faith.

. Ttis better to seek maintenance rather than

the termination of a treaty. (Favor Contractus.)





[image: image12.png]Part IIT
Section I - Observance of Treaties.

Article 26 Pacta Sunt Servanda

Every Entry in force is binding upon the
parties to it and must be performed by
them in good faith.





[image: image13.png]Part III, Section 1
Article 27 Internal Law & observance of treaties.

A party may NOT invoke the provisions of
internal law as justification for its failure to
perform a treaty.

This rule is without prejudice to Article 46.





[image: image14.png]VCLT
Part ITI, Section 1
Article 28

A treaty does not have retroactive
application (unless otherwise intended.)

Indo - Cyprus DTA
Article 29

A treaty is binding in respect of entire
territory of the party (unless otherwise
intended.)





Interpretation of DTA

VCLT

Article 31

“ Ordinary meaning to be given to start with the terms used by the article.  In other words, start with the language of the law.”



This is as it should be.



Two issues to be noted however are : 

In case of domestic law, one can say that  “look at the language of the law and stop there.  As long as the meaning of the words is clear, no need to look at intention, parliamentary debate or any other relevant data.”



That approach is not acceptable for DTAs.



The reason is –


When two countries are involved, there is very good chance that for the same term, people of both countries will understand different meanings.  One word / term can have several meanings.  You can not select just one meaning & then expect that meaning to be final.  Be prepared for several meanings of the same term.  (We in India are quite accustomed to this.  Lord Vishnu has one thousand names.  And our poets – Bhaktas & Shayars have used same words in several meanings.  It is said that the great Shayar Galib was satisfied when his Shayaris were sung by the dancing girls as well as Sadhus – both with totally different intent & purpose.)  If one word can have two or more meanings, how can one interpret the same!

The solution is – 




Start with simple meanings.





Then look at the “Context.”




Also consider the “Object & Purpose” of the treaty.

Mr. Michael Edwards Ker has more than one chapter on each of theses terms.  We will try to be brief.

Mr. Michael Edward Ker.

“Treaty interpretation in public international law Chapter 4, Page 1.

“Public international law has traditionally recognised three main approaches to treaty interpretation.

The “textual” (or “ordinary meaning of the words”) approach analyses the actual words in the text of the treaty to ascertain the meaning of the treaty.

The “intentions of the parties” (or “founding fathers”) approach ascertains the parties’ intentions. The treaty is then construed to give effect to such intentions.

The “aims and objects” (or “technological”) approach ascertains the treaty’s aims and objects. The treaty is then construed to give effect to these aims and objects.

For years controversy has raged over two issues: which approach is the most appropriate – and what material  (apart from the treaty text itself) a court may consider. Both issues are highly relevant to the interpretation of tax treaties – and both of them are settled by Articles 31-33 of the Vienna convention.

Article 31(1) of the Vienna Convention settles the first issue (i.e. which approach is most appropriate) by adopting the “textual” or “ordinary meaning of the words” approach as the starting point for the general rule of interpretation (see Chapter 6).

Article 32 of the Vienna Convention settles the second issue (i.e. what material a court may consider) by permitting the use of “supplementary means of interpretation.” This permits the use of a far wider range of materials and authorities than may often be permissible under domestic interpretative principles. In practice, it is difficult to avoid the conclusion that the use of any material which may be relevant to the interpretation of a treaty text is likely to be permissible under the Vienna Convention – see chapters 4.03 and 21.01.

Vienna Convention & OECD Model.

1.

Whether OECD model is important for interpretation of treaties executed between India, a Non-member of OECD, and another member or non-member.



IFA 1993 General Report says the following in its paragraph II 4 (b) – 

“The OECD commentary will be less significant for conventions between an OECD member and a non-member and between two non-members. In these cases, in as far as the OECD Model Convention served as a basis for the negotiations, it is in principle part of the context and hence can be taken into consideration. This is also true if the UN Model was the basis, since it builds on the OECD Model. The UN Model has been taken into consideration by a number of countries for the interpretation of treaty provisions”.

2.
Applicability of VCLT to DTA treaties.

IFA 1993 Report

Paragraph III (1)
“It is widely accepted that Articles 31-33 VCLT codifies already valid customary law and hence all international treaties would - as they are already based on this customary law be governed by the rules of interpretation of the VCLT in an unrestricted manner. The European Court for Human Rights stated in the Golder case'' that  ... the Convention has not yet entered into force ..., but its Articles 31 to 83 enunciate in essence generally accepted principles of international law". The International Court of Law, too, has stated in a general way that the convention could "in many respects be considered as a codification of existing customary law." In a decision of the Australian High Court it is stated that: "The agreement (the DTC Australia/Switzerland) is a treaty and is to be interpreted in accordance with the rules of interpretation recognized by international lawyers.... Those rules have now been codified by the Vienna Convention on the Law of Treaties to which Australia, but not Switzerland, is a party. Nevertheless, because the interpretation provisions of the Vienna Convention reflect the customary rules for the interpretation of treaties, it is proper to have regard to the terms of the convention in interpreting the agreement ... "

What is the difference in interpreting a DTA as compared to the domestic law!

For Interpretation of domestic law, anyone or both parties may act unreasonably.

For example, interpretation of section 32 of the Indian Income-tax Act.  Claim of depreciation.



An assessee may take a stand that –

“For fixed assets acquired for scientific research & development; I will claim 100% deduction for R & D allowance.  In addition, I will also claim depreciation u/s. 32.”

The individual tax payer may not have “allegiance” to “Good Faith”.

The result is, the law gets amended & assessee is forced to come back to a reasonable interpretation.

What happens when a Government acts unreasonably or not in good faith! Extreme hardship.  And if it amends law within its powers, even courts cannot help.  Generally, it is expected that the Government will act in good faith.

When two nations execute a treaty, there is no super power to enforce the treaty.  The presumption as to `Good Faith’ becomes imperative.

Absence of Good Faith will mean extreme hardship.  Hence VCLT has placed great emphasis on good faith.

Context

Context includes preamble and annexes.

Where the UN or OECD models have been used as a basis for negotiation, those models & their commentaries also form the context.

The term ‘context’ itself is to be given a broad meaning. All agreements and protocol signed by the parties leading to the DTA, all technical explanations given by any one party and agreed to (in writing or by conduct) by the other party, are useful for interpretation.

Unilateral material however, is NOT to be considered. For example, consider Indo-US DTA. US Government has issued detailed ‘technical explanations’ for interpreting the DTA. In India, these explanations have no binding effect. It does not form part of the ‘Context.’

If Indian authorities consider these explanations and declare that some parts or the whole part of the explanations are acceptable; then they can form part of the ‘Context.’

[image: image15.png]Faith (Article 31)

Faith is what we generally attribute to religion or
spirituality.

When people from two religions have disputes
over religion, each one will claim that he has
faith in his own religion. Is it “Good Faith”?

“Good Faith is that which, when used, resolves
all differences with satisfaction on both sides.”

“In Good Faith” means - “we both look at
mutual interests. The result of our dialogue has
to be a “win-win’ situation.”
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[image: image16.png]Slide 16
(Article 31)....

Interpretation in Good faith...

Interpretation by whom?

Does it apply only to the Government ...
& not to the assessee?

In other words can we say that while the
Government has to be fair & reasonable, the
assessee can have all kinds of stretched &

twisted tax planning?

Also, can we say that it should be interpreted in
Good faith by our Government & not by the
other Government!

Or should it be done by both the Governments
being party to the treaty!

Answers to these questions are evident ...





[image: image17.png]Slide 17

International Law Commission Commentary, on
article 31(1). Para12:

Three Principles:
“The first - interpretation in good faith - flows

directly from the rule pacta sunt servanda. The
second principle is the very essence of the textual

approach: the parties are to be presumed to have
that intention which appears from the ordinary
meaning of the terms used by them. The third
principle is one both of common sense and good
faith; the ordinary meaning of a term is not to be
determined in the abstract but in the context of the

treaty and in the light of its object and purpose.”





[image: image18.png]VCLT Article 32

Supplementary means of interpretation:

Preparatory work of the treaty
&

Circumstances of its conclusion

Can be used when the meaning arrived at
under article 31
(a) leaves the meaning ambiguous or obscure;
or
(b) leads to a result which is manifestly absurd
or unreasonable.





[image: image19.png]Having signed a treaty,
can a nation change its mind?

Yes.

The treaty may be amended...
provided all the parties to the treaty agree upon it.

VCLT Article 39, 40, etc.





[image: image20.png]Termination of a Treaty.

Part V, Articles 42 to 72.

VCLT provides detailed procedure & grounds for
termination of a treaty.

However, VCLT is subject to the DTA itself.

OECD model - Article 30 provides that any
country can terminate a treaty. There is no need
to give any reasons.

This is natural for a treaty which has no
enforcement agency.

Hence VCLT provisions on this subject are not
considered here.
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[image: image21.png]Is VCLT an infringement on the
sovereignty of a nation !

Guidance to a fair interpretation

Codification of simple & reasonable principles.





Is VCLT an infringement on the sovereignty of a nation!

1

Consider these issues.

VCLT is nothing but a guidance to a fair interpretation of the treaties that the sovereign nation is executing.  It is a codification of simple & reasonable principles.

It is always possible that the same words may be interpreted in several ways by two honest & principled Governments.  If these differences are not resolved, everyone will talk differently.  It will be like the ‘Tower of Bable’ in Babylonia.  And no one will achieve the purpose or target for which they set out.

2

Learning how to talk the same language; and interpret in the same manner is NO infringement on one’s sovereignty.

In a society of nations, each individual nation has to learn & speak the language of the society.  If they do, the society grows.

3

Nobody prevents a nation from signing an agreement that it wants.  You negotiate & sign.  But while signing, if you mean something & the other party means something else ; it is a problem for both.

STATES PARTIES OF
THE VIENNA CONVENTION
ON THE LAW OF TREATIES

(established on the basis of the list of States Parties as of 29 June 2001 published by Secretary-General of the United Nations in its capacity as depositary of the Vienna Convention.)

Top of Form

Bottom of Form

Top of Form

Bottom of Form

*Albania *Algeria *Argentina *Australia *Austria *Barbados *Belarus *Belgium *Bosnia and Herzegovina *Bulgaria *Cameroon *Canada *Central African Republic *Chili *China *Colombia *Congo *Costa Rica *Croatia *Cuba *Cyprus *Czech Republic *Denmark *Democratic Republic of the Congo *Egypt *Estonia *Finland *Georgia *Germany *Greece *Guatemala *Haiti *Holy See *Honduras *Hungary *Italy *Jamaica *Japan *Kazakhstan *Kuwait *Kyrgyzstan  *Lao People's Democratic Republic *Latvia *Lesotho *Liberia *Liechtenstein *Lithuania *Macedonia *Malawi *Malaysia *Mali  *Mauritius  *Mexico *Moldova *Mongolia *Morocco *Mozambique *Myanmar *Nauru *Netherlands *New Zealand *Niger *Nigeria *Oman *Panama *Paraguay *Peru *Philippines *Poland *Republic of Korea *Russian Federation *Rwanda *Solomon Islands *Sweden *Switzerland *Senegal *Slovakia *Slovenia *Spain *Saint Vincent and the Grenadines *Sudan *Suriname *Syria *Tajikistan *Tanzania *Togo *Tunesia *Turkmenistan *Ukraine *United Kingdom of Great Britain and Northern Ireland *Uruguay *Uzbekistan *Yugoslavia

U.S.A. has signed the treaty, but not ratified it.

It seems, India has not yet signed the treaty.

International Law Commission

U.N. Website Link: http://www.un.org/law/ilc/texts/treatfra.htm

	J. Final Outcome 
	

	International Law Commission (18th session, 1966)   

- Adopted draft articles at its 893rd meeting on 18 July 1966 and recommended the convening of an international conference of plenipotentiaries to study the Commission's draft articles and to conclude a convention on the subject. 
	- U.N. Doc. A/6309/Rev.1 (A/21/9), 1966, part II, chp. II, paras.36-38   
- Ybk, 1966, vII

	General Assembly   

Res. 2166 (XXI) of 5 December 1966   

- Decided to convene an international conference of plenipotentiaries to consider the law of treaties and to embody the results of its work in an international convention and such +other instruments as it may deem appropriate. 
	

	Res. 2287(XXII) of 6 December 1967   

- Decided to convene the first session of the United Nations Conference on the Law of Treaties at Vienna in March 1968.1 
	


  

Rashmin’s Comment –


It may be interesting to note how much efforts have gone into by the ILC to present the draft VCLT.


For anyone interested in details, the web link is given at the top.

Vienna Convention – websites.

1.  Author -  Walter Gehr     

“International law of treaties”
This is a good site giving useful information on the VCLT in clear & simple language.

http://members.yline.com/~waltergehr/trea/wvkengl.html
http://members.yline.com/~waltergehr/trea/eindex.html
Top of Form

Bottom of Form

Top of Form

Bottom of Form

2. United Nations.

http://untreaty.un.org/ilc/guide/1_1.htm
http://untreaty.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf
This is the site having authentic copy of the Treaty.
There is no commentary.
3. Rashmin Sanghvi & Associates’ website giving the text of the Vienna Convention.


http://www.rashminsanghvi.com/vienna.htm
BOOKS for further references

Author



Book

1

Prof. Klaus Vogel


Double Taxation Conventions



(The ultimate book on international tax)

2

Michael Lang


Tax Treaty Interpretation.



(Excellent book on the subject covering several countries.)

3

Michael Edwards – Ker

Tax Treaty Interpretation.








(Book is out of print.)

(This book lifts the level of discussion to abstract level of art & philosophy. Excellent book.)

[image: image22.png]Conclusion

When an understanding, a treaty, a contract or a
provision of law needs an enforcement agency;
it means that the parties subject to the contract
etc. are not yet civilised enough.

When a treaty etc. does not need an enforcement

agency, the parties are highly civilised. Evolved.

When a treaty does need enforcement agency;
but there is no enforcement agency...

that is life. (See details on Page 3.)

An ongoing process of Evolution.
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